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By CJ:lJ:i~t9~pher Witkowsk\t
While SEC chairman Christopher Cox has called for a "reevaluation" of 12b-1 fees, some industry observers wonder whether the pa nel assem bled
for the upcoming roundtable discussion is slanted too heavily toward the industry's interests a nd not shareholders',
The 12b-1 fee roundtable is slated for June 19. In a previous speech, Cox said the fees, which were designed to pay for distribution and marketing of
funds, are now used for other purposes. Some industry observers expressed concern that shareholders won't be adequately represented.
Mercer Bullard, founder of the consumer advocacy group Fund Democracy and an assistant professor of law at the University of Mississippi in
Oxford, is one such observer. He says the panels are weighted toward the industry and there is not enough consumer representation. He is also a
former SEC attorney, but is no t participating in the pa nel discus sions.
"As is a Imost always the case with these rec ent SEC panels, it's very ind ustry-weighted. It doesn't have the full range of point of view that I think
they need," Bullard says, adding that the panel could use at least one plaintiffs' lawyer who has brought 12b-1 cases against firms. "They have more
than five lawyers who do nothing but represent fund managers."
Barbara Roper, director of investor protection at the Consumer Federation of America, on the other hand, says she is satisfied that the SEC has
organized a diverse group of people who will express various Viewpoints. She will be speaking at the discussio n.
"I'm confident that the investor viewpoint is well represented on the panel," Roper says about the panel she is
12b-1 fees. "I'm quite satisfied."
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n, which focuses on ways to reform

Some ofthe lawyers on the panels include Joel Goldberg, a partner with Willkie Farr & Gallagher; Richard Grant, a partner with Morgan, Lewis &
Bockius; and Richard Phillips, a partner with Kirkpatrick & Lockhart Preston Gates Ellis. (A full list of panelists can be found in a chart at the end of
this article.)
The SEC has convened an all-day event to discuss 12b-1 fees and ways to change them. The first panel focuses on the histo ric perspective of 12b-1
fees, includ ing why they were created, what they were inte nded to be used for and how the fun ds ca me to be used for other purposes. Th is panel will
include Matthew Fink, former president of the Investment Company Institute, who will prOVide testimony refuting misconceptions surrounding 12b
1 fees, including the "myth" that the fees were never intended to pay brokers.
The next panel will focus on how 12b-1 fees are u sed today, uses that have definitely expanded beyond the initial focus on fund ing advertising. This
panel will include Paul Haaga, executive vice presid ent, Capital Resea rch and Ma nagement, a nd vice cha irman of the Investme nt Company
Institute's board of governors, and Martin Byrne, managing director, office of general counsel with Merrill Lynch & Co.
Another pa nel will focus on the costs and benefits of 12b-1 fees and will feature John Hill, independent chairma n with Putnam Funds, and Jeff Keil,
principa I, Keil Fiduciary Strategies. Rounding out the day will be a panel covering what can be changed about 12b-1 fees, and this panel will featu re
an anticipated discussio n about externalizing the distribution and servicing fee s by assessing them directly onto shareho Ider accounts rather tha n on
fund assets.
This plan, according to Niels Holch, executive d irecto r of the Coalition of Mutual Fund Investors, would allow direct-buy investors to avoid the bulk
of the 12b-1 fee since they are not using services that an investor going through a broker would be using. He is not speaking at the SEC event.
"This would turn it into more of a user fee so those who use more serv ices will pay more out of their own accou nts," Holch says.
Another panelist, Don Phillips, a managing director with Morningstar, says he is satisfied with the selection of panelists and the topics to be
discussed. He says he is hoping to convey the message generally that mutual fund financial disclosures need to become more transparent and
current 12 b-1 fees are not helping in that a rea. He says costs in mutu al funds should be split among three categories: investment management,
distrib ution and operations.
"Every investor ought to be able to see that when they look at the fina ncial statement," Phillips says. He says 12b-1 fees are u sed in various places
and built into the ex pense rat io.
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